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On April 15, 2002 {*Petition Date®), the Debtors filed for

relief under chapter 11 of the Bankruptey Code.- The C0fficial

Committes of Unsecured Creditors and B2 Investments, LDC

Code,
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(*Plaintiffs”) filed the *“Complaint and Objection te Claim* [Doc.
No. 1] on January 16, 2003, commencing this adversary proceeding.
Defendant Credit Suisse First Boston (“CSFE”) gerved and
continues to gerve as the Administrative Agent, Joint Lead
Arranger, Sole Book Manager and Lender under the Pre-Petition
Credit Facility for the benefit of the Pre-Petition Banks
[Complaint Y 12)]. Defendant Sclomon Smith Barney [“SSB7) served
and continues to serve as the Syndication Agent and coint Lead
Arranger under the Pre-Petition Credit Facility for the henefit
of the Pre-Petition Banks [Complaint Y 14]. The Defendants CSFR
and S5B are collectively referred to as the Lenders. The Pre-
Petition Banks consist of approximacely eighty-one barks and
other lenders which loaned money and/or extended credift to
certain of the Debtors and others [Complaint 4 15].

In 1357, the Pre-Petition Banks eatablished a S660 millicon
credit facility for Exide Technologies, Inc. and its borrowing
subsidiaries (collectively the “Exide Group®) [Complaint 9§ 27.

In 2000, a further loan of 5250 millicn was uaed to finance the
acquigition of a competitor -- GNE Dunlop [Complaint at 9 2]. 1In
eXchange for the financing, members of the Exide Group granted
significant additional collateral andg guarantees. The effect of
the transaction, the Plaintiffs allege, was to increase
significantly the Pre-Petition Banks’ control over the Exide

Croup [Complaint Y 2]. After the oNB Dunlop tranzaction closed,




BExide’'s financial condition deteriorated rapidly. ©On or about
October 26, 2001, at the direction of the Pre-Petition banks,
Exide replaced its chief financial officer with a principal of
J.A. & A Services, LLC, an affiliate of Alix Partners, LLC [(*“J.
Alix”) [Complaint § 5]. Shortly thereafter, the parties amerded
the loan documente to suspend, temporarily, compliance with
certain financial covenants [Complaint T 51 in return for liens
on all of the Exide foreign subsidiaries’ assets and capital
stock [Complaint Y s5].

Un December 28, 2001, the parties entered intso a third
amendment to the loan agreement Pursuant to which the Pre-
Petition Banks agreed to forbear for a periad just dayvs longer
than the 90-day preference period [Complaint ¥ &] . Additional
collateral and guarantees were given by Exide and certain
subgidiaries just outeide of the 2C-day non-insider preference
pericd [Complaint 4 &].

During the period in which these amendments were being
negotiated and executed, the Debtors suffered massive loszes and
became, it is alleged, more insolvent [Complaint 9§ 8] . The
Flaintiffs assert that, at this time, the Debrars: directorz and
management determined that the easisst route was to 2lly witk the
Pre-Petition Banks.

Cn February 27, 2003, the Lenders filed =a motion to dismiss

the varicus counts in the Complaint [Doc. No. 16]. After the




partiezs completed briefing, argument was heard by the Court on

April 22, 2003.

JURISDICTION

The Court hag jurisgdicticn over this mabter pursuant te 28
T.5.C. §§ 1334 and 157 (a), gince this adversary proceeding is
related to the jointly adminigtered Exide Technologies, Inc.
bankruptcoy cases.® The Plaintiffs allege in their Complaint that
this is a core proceeding pursuant to 28 U, 5.C. § 157{b} (2) {A],
{B), and (C}. The Third Circuit Court of Appeals has instructed
how to determine whether a matter ia a core proceeding as
follows:

To determine whether a proceeding is a “core”
proceeding, courts of thig Cirguit must consult two
sources. First, a court mast ccnsult [28 U.3.0.] 8
157 (). Although § 157 (b} does not precigely define

“core” proceedinocs, it nchethelesgs provides an
illuatrative list of proceedings that may be considered

‘core.” ... & 157(b) (2) (A}-(C}. Becond, the court must
apply thiz court’s test for a “core” proceeding. Under
that test, " a proceeding is core [1] if it invokes a

gubsbtantive right provided by title 11 or [2} if it iz
a proceeding, that by ibks nature, could arisge conly in
the contex? of a bankruptoy case.”

* To determine whether a proceeding is “related to” a
barkruptcy case, the Third Circuit Court of Appesals has saild that
a court must decide ... whether the cutcome of [the civil
proceeding]l could conceivakly have any effect on the estate being
administered in kankruptcy.” Paccr, Inc. v. Higging, 743 F.2d
954, 994 {3d Cir. 1234) (citaticns ommitted), overruled on other

grounds by Things Remembered, Inc. v. Petrar, 516 U.5. 124, 134-
35 (1995} (Stevens, J. concurring;.
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Halpeyr . Halper, 164 F.3d 330, 836 {3d Cir. 1999) {gitations

ommitted;. *If the action ig core, the bankruptcy court can
enter a final order; if non-core, the baﬁkruptcy court 18 limited
to submitting proposed findings of fact and conclusicona of law to
the Diatrict Court.” Continental Airlines, Inc. v, Firat

Security Bankr of Utah, N.2a. {(In re Continental Airlines, Inc.},
l4¢ B.R. 534, 535 (Bankr. D. Del. 1992}; 28 TJ.5.0. &% 157({k}{1)
and {c) (1) .

The parties did not argue or brief the issue of whether or
which of the countz of the Complaint are core. I am required to
analyze each count separately and have authority to enter 3 final
order only with respect to core matters (Hzlper, 164 F.2d at
835%-840), unless the parties consent to the entry of a final
order by this court on non-core matters. 28 U.S.C. § 157{c) (2}.
At the Court's requeat, the Defendants submitted a letter on
August 20, 2003 [Doc, No, &4], expressing their views on this

subject; the letter evidences their § 1%7{c) (2} consent.

DISCUSSION
I. FLAINTIFF R2 INVESTMENTS3®' STANDING
The Pre-Petition Lenders firs:t assgert that Plaintiff R2
Investments lacks standing to bring the claime asgsgerted in the
Complaint, and therefore should be dizgmissed as a party to the

lawauit. The Lenders advance two arguments in support of this



contention. First, a single creditor may not be authorized to

maintain the same action as a committee when an “official
committee of creditors 'is willing, able, and unhampered by an
real or logically-perceived conflicts' from maintaining an action
¢n the debtorz’ kehalf” [Support Memorandum at 42]. In re Labrum
E _Doak, Nes. Civ. A, 28-4730, Civ. A. 98-4913, 2000 WL 1204646,
at *1 {E.D.Pa. Aug 23, 2000), Second, EZ Investments is “a
particularly bad candidate® to represent creditoer interests
[Support Memorandum at 43].
The Plaintiffs respond that the DIP Crder entersd on May 10,
2002 [Doc. Ne. 218 (02-11.235)}, and eubsequent stipulations and
orders provide that any party in interest, expresszly including
R2, has standing to assert the claimg get forth in the Complaint
[Cpposit-on Memorandum at 37]. Specifically, the Plaintiffe rely
on the Stipulaticn and Congent Order Extending Deadline to
Commence Actions to Challenge Prepetition Obligations and
Regolving Related Matters entered into between the Debtors, the
Pre-Petition Agent on bkehalf of the Pre-Petition Lenders, the
Cammittee and R2Z approved and entered by this Court on November
27, 2002 [Doc. No. 1174 (02-11125}]. The Order provides, in
pertinent part:
The Committee ard R2, either individually or jeintly,
shall hawve the right and standing to commence and
prosecute an action asserting Claimg and Defenses
against the Pre-Petitien Agent [CSFE] and/or the Pre-

Petition Lenderg ... and neo further gorder of Court
shall be reguired for the Committee, R2 or any other



party to commence and prosecubte such action
[Consent Order Yi].

However, although the Congent Crder expressly grants E2 the
right to pursue the claims against the landers, and for reasons
which follow, the Coneent Crder ought not to insulate E2 from
this challenge to its standing. There are additional
circumstances that are relevant to the Court’s analysis of
whether B2 1s a proper plaintiff. R2 Investments claims thab it
is the Debtors’ largest unsecured creditor:

Ez, in addition to being the Debtors' largest unsecured
creditor, haz an econemic interest in approximately
215,500,000 of the Deutsgche Mark denominazed 2.125%
oonds issued by certain of Exide Technoleogies European
gubgzidiaries, and has besn appointed an ex officic

member of the Committes in theme cases.

[Complaint § 12].

At the zams time, it is alleged that
an affiliate of R2, RZ Top Hat, Ltd. aleo helds or has
entered into purchase commitments for aporoximately
581,254,000 of the approximately £700,000,000 under the
Pre-Petition Credit Facility. RZ Top Hat, Ltd. dces
not 2it on the Pre-Petiticm Bank Steering Committes and
limits ite participation in bank group meetings.

[Complaint 9 12 n. 2]

Furthermocre, the Defendants atate in their supporting memorandum

that "ancther R2Z affiliate, Amalgamated Gacget, LP

(*Amalgamated”}, sits on the Equity Committee that has been

appointed in thig case [Bupport Memorandum at 437 .

The Complaint describes who the Defendants in this adversary



proceasding are:
The relief socught in this action is intended to bind
C5FB and S8B and, through each of them, to bind
approximately eighty-one banks and other lenders which
are, have been, or may become members of the syndicate
of finaneial institutions, and their successsors
[2] list of the Lenders, as they existed on or about
Goctober 30, 2002, ieg included as Exhibit & hereto.
[Complairt ¥ 15] {emphasis added)?
The list of Exide Technologies' Pre-Petition Lender Group
provided in Exhibkit A includes RZ Top Hat, Ltd [Complaint,
Exnibit & at 2].

Due to its planned or possible purchase of a stake in the
Fre-Petiticn Credit Facility, and the identity of the Defendants
in this adversary, R2, as a plaintiff, may be suing its own
affiliate, R2Z Top Hat, through CSFE. While it is alleged
generally that R2 Top Hat, Ltd. limits its participation at bank
meetings, no detail about what R2 Top Hat Lod. does or does not
de at these meetings is provided. R2 is an ex officio member of
the Committee, while its affiliate, Amalgamated, sits on the
Equity Committee., The Creditors’ Conmittee has appealed [Doc.

863(02-11125)] the Order appointing the BEquity Committee [Doc.

818(02-11125)].

' In the footnote to Paragraph 15 of the Complaint, the

Plaintiffs state that “[s]ubstantially all of the indebtedness
outstanding under the Pre-Petition Credit Facility now appears to
be held by distressed debt or hedge funds or other so-called
"vulture” investors whose goal, upon information and belief, is
to acguire substantially all of the equity in a reorganized Bxide
Technologiea,



These additional clrcumstances and the regpective
interests and positions of R2 and its affiliates were not
highlighted for the Court when it approved the Consent Order that
extended the time to pursue actions against the Lenders.

It 18 well settled that, under certain circumstancas, a
Court may modify or even wvacate a prior order that has been
entered. Fed. R. Ciwv. P. 60 (b), as incorporated by Fed. E.
Bankr. P. 9024, provides in pertinent part:

On motieon and uponm such terms as are just, the court

may relieve a party or a party’'s legal representative

from & final judgment, order, or proceeding for the
following reasons: (1} mistake, inadverterce, surprise,

Gr excusable neglect; ... or (&} any other reascon

Justifying relief
Furthermore, it has been held that the court may act sua sponte
under Rule 60 (b} as incorporated by Bankruptcy Rule %024. In re
Cisnercs, 934 F.2d 1462 {5th Cir. 1993). *Llthough Rule £0({b)
provides that a court may relieve a party from a final order upon
moticn, it does not prohibit a bankruptcy judge from reviewing,
gira gponte, a previoug order.” ge In re lenox, 902 F.2d 727,

TA%-40 {9th CJir. 1990) .

Moreover, the Third Circuit’s recent ruling in Cvbhergenics

makes clear that a bankruptcy court may utilize its equitable
powers to grant a creditors’ committee derivative standing to
puraie aveidance actions. 02fficial Committes of Unsecured

Creditors of Cyvbergenics Corp. v. Chinery, 330 F.3d 548, 2003 WL

21231%13 {3d Cir. May 22, 2003).



Baged on the foregoirng, there is aignificant doubt about
whether R2 is an appropriate representative under the
zircumstances.* At the same time, the Committee, unquestionably
an appropriate representative, remains a plaintiff. The Consent
Order [Doc. Neo. 1174] is hereby modified to remove authority for
R2's standing and right to pursue this action against the
Lenders.® Therefore, the Lenders’ motion to dismiss R2
Investments, LDU, az a party plaintiff in this adversary will be

ranted.

II. MOTION TO DISMISS
LEGAL STANLARD
The purpcse of a motizn to dismiss under Federal Rule of
Civil Procedure 12{b) {8}, made applicable to these proceedings by

Federal Rule of Bankruptey Procedure 7012, is to test the legal

' Courts have held that additional parties, such as
creditors, may prosecute actions so long as the (1) the party has
the consent of the debtor-in-posseszion and (2) the court finds
that suit by the creditor ig (a) in the best interest of the
egtate, and {h) is necessary and beneficial to the fair and
efficient resclution of the bankruptey proceedings. In re
Housecraft Industries USA, Tnc., 310 F.3d &4, 70 (2d Cir. z002).
Although the Debtors here may have consented to R2's involvement
22 a plaiatiff, that involvement, for reasons explained above, is
neither in the best interest of the estate, nor is it necessary
te the bankruptcy case, because the Committee is prosecuting this
adversary procesding.

r

" Thig medification alsc applies to any cother order(s)
which, arguably, may purport to grant R2 standing te bring this
action.
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sufficiency of the complaint. Sturm v, Clark, 835 F.2d 1005,

1011 (3d Cir, 1987}. When considering a Rule 12{b) (&) motion,
the trial court is “required to accept aa true all of the
allegations in the complaint and all reascrable inferences that
can be drawn therefrom, and view them in the light most faveorable

to the plaintiff.” Morse v. Lower Merion School Digtrict, 132

F.3d %02, 906 (34 Cir. 1957), citing, Rocks v. City af

Philadelphia, 868 F.2d 544, 845 (3d Cirp. 1585}, L.P. Enter. Inc.

¥. Bucks County Community College, 725 F.2d 943, 944 (3d Cir.

1%84). A Rule 12(hL) (8) motion should be granted *if it appears

Lo a certainty that no relief could be granted under any se=t of

facts which could be proved.* Morse, 132 F.3d 90&8. But a court
need not “credit a complaint’s ‘bald assertions’ or *legal

conclusgions’ when deciding a motion to dismias. Id., citing, In

re Burlington Coat Factory Securities Litigaticn, 114 F.3d4d 1410,

~425-30 {3d Cir. 1897).

The pertinent inguiry on a motion to dismias pursuant to
Rule 12 (Lj (6} “"is not whether a plaintiff will ultimately prevail
but whether the claimant is entitled to offer evidence to sSupport

the claima.® OQrr v. Bernstein (In re Berngsteiny, 2%9 B.RE. &5&AR,

556 {Bankr. D.N.J. 2001). *In addition to these expansive
parameters, the threahold a plaintiff must meet to satisfy
pPleading regquirements ig exceedingly low; a court may dismizs a

complaint cnly if the [P]laintiff can prove no set of facts that
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wounld entitle him to relief.” EBEdwards v. Wyatt, 266 B.E. &4, 71

(E.D. Pa, 2001}. The burden of demonstrating that the Plaintiff
has failed to state a claim upon which relief may he granted
reats on the movant. Tracinda Corp. V. Daimler Chrysler (In re

DaimlerChryeler AZ Sec. Litig.l, Civ. Action No. 00-993/00-

984/01/004/3JJF, 2002 U.8. Dist. LEXIS £548, Ct. *19 (D. Del.

March 22, 2002).

A, Count I: Recharacterlzation

The Plaintiffas allege that the %250,000,000 Additional
Tranche B Term Loan made to Exide in connection with the GNE
Dunlop acguisiticon should be recharacterized as an equity
investment and any consideraticn paid to the Lenders on account
of such “investment” disgorged [Complaint 4§ &5-731.

Courte generally consider eleven factors in determining
whether recharacterization is proper. These factors include: (i)
the names given to the instruments, if any, evidencing the
indebtedness; (1i) the presence or absence of a fixed maturity
date and achedule of payments; (iii} the presence or absence of a
fixed rate of interest anc intereat payments; (iv) the source of
repayments; {v) tae adequacy or inadeguacy of capitalization;
{vi} the identity of interest between the creditor and the
stockholder; {(wii} the gecurity, if any for the advances; (viii}

the corporation’'s ability to obtain financing from coutside

1z



lending insgtitutione; (ix) £he extent to which the advances were
subordinated to the claims of outside creditors; (%} the extent
to which the advances were usged to acquire capital assets; and
(x1) the presence or abzence of a ginking fund to provide

=

repaymnentg. See In re Autostyle Plastics, Inc. 269 7.3d 7ia,

750-53 (6th Cir. 2001) {adopting eleven-factor test set forth in

Roth Steel Tube Co. v, C.I.R., 800 F.2d 625, €30-32 (6th Cir.

1588) ).
In reviewing the sufficiency of the Complaint to state a
c¢laim, the Court may review the loan documents, kecause they are

referred to in the Complaint. Pensgion Benefit Guar., Corxp., w.

White Consol. Tndus., Inc., 29%8 F.2d4d 11%2, 11%¢ (3d Cir. L1993).

I conclude that Count I does not set forth a claim for which
reliel can be granted. Analysis of the loan documents in light
of the Autostyle factore, rewveals the following®:

1., Names given to the instruments, if any, evidenging the
indebtednegg: “The akgence of notes or other ingtruments of
indebtedness is a gatrong indication that the advances were
capital conbributionsg not loans.” Autostyle, 26% F.3d at
50,

Here there unguestionably are “instruments of indektedness.”
First, there is the 1%%7 Credit Agreement, which was
gubstantially amended and restated, and the 2000 Amendment, which

vrovided for Additional Tranche B Term Loans of up to

® The numerical order is for crganizaticmal purposes only.
See Lenders Support Brief, pp 13-15.

13




§250,000,000 under the Pre-Petition Credit Agreement. See Pre-
Petition Credit Agrt. § 12.9(b). Second, Exide and the Lenders
made additional loans by which the parties alsc executed a
document entitled “Additicnal Tranche B Term Loan Supplement,”
which zet ferth the applicable interest rate and specified that
the additional loans were being made pursuant to the Pre-Petition
Credit Agreement. The term “loan” is used throughout these
documents. For example, § 3.1 of the Agreement is entitled
*Repayment of Loans; Evidence of Debt.®

2. Pregence or abgence of a fixed maturity date and

gchedule of payments: “The absence of a fixed maturity date

and a fixed ohbligation to repay is an indication that the

advances were captial contributions net loans.” Autcstyle,
269 F.3d av 750

The Pre-Petition Credit Agreement provides both a fixed
maturity date and a fixed sbligatien to repay. The Pre-Petition
Credit Agreement states at § 2.3(b} that the Tranche B Term Loans
rature in accordance with a guarterly amortization schedule
beginning on March 31, 19358 and with a final payment cn March 18,
2005. Algo, according to § 2.1{a), Exide agreed to repay the
Tranche B Term Leoans in accordance with the amortization =chedule
set forth in Section 2.3(b}.

2. Eresence or sbsence of a fixed rate of interest and

interest paymentg: *The absence of a fixed rate of interest

and interest payments is a strong indication that the

advances were capital contributions rather than a loan.”
Id.

Sectiom 3.8 of the Pre-Petiticn Credit Agreement provides

14



for kboth a fixed rate of interest and interestc payments.

4, Bource of repayments: *“If the expectation of repayment
depends solely on the succegss of the borrowsar’s business,
the transaction has the appearance of a capital
contribution.” Id. 2t 751.

Secticn 3 of the Credit Agreement sets forth repayment

requirements in great length, none of which are tied directly to

the guccezzs of Zxide’'s business.

5. Rdeguacy or inadevasy of capitalization: “Whether the

Debtor was undercapitalized at the time of the transacticon,

though relevant is not determinative.* In _re Phase-1

Molecular Toxicolegy, Inc., 287 B.E. 571, E7& {3ankr. D.N.M.

2002) .

According to Lhe Credit Agreement at §8 5.1 {"Financial
Condition®) and & 5.2 ("No Change”) of the Pre-Petiticn Credit
Lgreement, Exide represented and warranted that it was solwvent
and adeguately capitalized. |

6. Identity of interest between the creditor and the

stockholder: “If the stockhoelders make advances in

proportion to their respective ztock ownership, an equity
contribution is indicated.” Autostyle, 269 F.2d at 571.

Here, the advances were made not by stockholdera, and not
proportion to respective gtock ownevship, but rather by the
Lenders pursuant to the provisions of the Pre-Petition Credit
Agreement. Seciion 1 of the Credit Agreement defines “Lender”
a bank or financial institution which becomes a lender. There
ne indication in the loan documents that the Lenders are

invastors or stockholders.
7. Security, if ary for the advances: “The absence of a

15
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security for an advance is a strong indication that the
advances wexe capital contributicns rather than leans.” Id.
at 752,

As Plaintiffs themselwves allege, the advances in guestion
are gecured by (i) substantially all the aegetsz of Exide
Technologies; and (ii} pledged stock and assets of certain
foreign subsidiaries of Exide Technologies. Additional security
wag provided after execution of the Additicmal Tranche B Term
Loang. In addition, by way of example, Secticon 6.1 (a) (ii)
provides that one of the conditions precedent to the
effectiveness of tChe Agreement was that Lthe Collateral Agreement
had to have been executed and delivered to the Lenders. Section
& aizo containg the terms of the pledged stocks and assets of the
foreign subsidiaries.

5. The covporation’s ability to obtain financing from

cputside lending institutione: “*While the fact that the

Debtor could not obhtain a loan from any other disinterested

lender weighs in favor of treating the advance as a capital

contribution, [sic] by itself does not tip the acale.”
Fhage-I, 287 B.E. at B78.

Here, the Complaint reflectz that many lenders were willing
te lend to Exide, saome of which actually did lend to Exide. A
list of thosze lenders is appended to the Complaint as Exhibit A.

%. Extent to which the advancezs were subordinated to the
claimzs of outaide creditcrs: "Subordination of advances to
claimz <of all other creditors indicates that the advances
were capital contributicns and not leans.* Autcgtvle, 269
F.3d at s72.

The Lenders contend that not cnly were the Pre-Petition

Lenders not subordinate toc any other class of creditcors, but the

1s



holders of the 10% Senior Notes and the 2,9% Convertible Senior
Subordinate Noteg expressly agreed that theiy claimg would he
gubordinate to the claimsg of the Pre-Petition Lenders. Pursuant
to § 4.01 of the Indenture for the 2.9% Convertible Senior
Subcrdinate Notes, the holders of thoze notes agreed that these
Notes were subordinated in right of payment to the prior payment
in full of all amounts payable under the Pre-Petition Credit
greement. Similarly, the Lenders contend, the holders of the
10% Senior Notes agreed to be gtructurally subordinated to the
obligaticng under the Pre-Petition Lenders. While I have found
nothing in the record to support this latter contention, the
Plaintiffs have not disputed this. Furthermcre, the Complaint
faila to allege that the adwvances from the Lenders were

subordinated to bthe claims of cuts-de creditcors.

+0. Presence or absence of a sinking furd to provide
repayments: Although “{tlhe failure to eatablish a sinking

fund for repayment is evidence that the advances were

capital contributicmsz rather than leans,” the presence or

absence of a ginxing fund is ingignificant in this case

because the leoans were fully secured. Autostyle, 268% F.3d

at 7h3.

The Plaintiffs themselves allege that the advances were
fully secured, as discussed in 97 akove.

Theraefore, nearly all of the Autoetyle factors weigh in
favor of a determination that the Tranche B Term Lean is a loan

ag described and not an equity investment and recharacterization

is inappropriate. Count I of the Complaint will be dismigssged.

17




B. Ingider Qlaimg: Counts III & IV

The Plaintiffs have alleged several c¢laims that depend, in
part, on a finding that the Lendersz were insiders of Exide.
Secticn 1014§31) defines the term “*insider” to include a number of
class of persons. The Plaintiffs rest their insider claimg aon
the asszertieons that the Pre-Petition Lender group wasg a “person
in vontrol of the debtor®” as provided in § 101(31) (B} {iidi}.
Generally, the Plaintiffs allege that the Lenders exerted
financial leveracge over Exide, through Exide’sz indebtednsss to
the Lenders, in a manner that effectively permitted the Lenders
to control Exide. The Lenders argue that they were not insiders
because the existence of financizl leverage alone iz not a
gufficient basie for a cause of action requiring insider status.
The Lenders als=o argue that the Plaintiffs’ allegation that the
Lenders “indirectly controlled” Exide through a consgultant falle
short of the necessary showing of operational contrel.

Lending institutions have heen found tc be insiders when
eXerting “dominicon and cenzrol®, or, whsen they “exercisge
sufficient authority over the corporate debtors so as to
unguantifiably dictate corporate policy and the disposition of
aggetz.” Aluminum Mills Corp. v. Citcorp North America,Inc. {In

re Alvominum Mills Cerp.}t, 132 B.E. 86%, 8%4 (Zankr. N.I;.I11.

1831}t. The Aluminum Mills Court found that the important

ld



distinction is the "distinction between the existence of

‘contrel’ and the exercise of that control to direst the

activitiegs of the debtor.” Id., guoting Matter of Clark Pipe &
Supplyv Co. inc,, B%3 F.2d &6%3, 701 {5th Cir. 1330). The Court

looked to whether the Plaintiff Committee alleged both a source
of power and allegad instances in which power was exercised.
Alumipum Mills, 132 B.R. at 89%5. The Plaintiffs argue that the
Complaint alleges conduct that falls squarely within Alumipum
Mills.,

The Complaint alleges that the Banks initiated the GNE
Dunlop transaction, when Exide was already ineolvent, and
provided both underwriting services and the financing necessary
for the transacticn [Complaint Y9 36-37]. The Complaint further
alleges that the Banks initiated this transaction while, as both
lender and investrnent banker, theyv possessed material, non-public
information that the other creditors of Exide did not have
[Complaint § 87). Az a component of the GN2 transacticn, the
Lenders required Exide to pledge 100 percen: of the capital stock
of its domestic subsidiariea, &% percent of the stock in each of
Exide Euxrope and Exide Asia, which together owned, either
direcbtly or indirectly, substantially all of the stock in the
Exide foreign subsidiaries, and were granted UCC security
interests in substantially all of Exide’s assets [Complaint §

40¢] . The Plaintiffe have alleged that the Lenders dictated when
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the Debktors’ bankruptoy petitions would be filed and which of the

Debtorg’ entities would be inelude in such filings in an effort
to prevent liens and aguarantees granted by Exide to the Lenders
from being avoided [Complaint Y9 54, 87]. The bankruptoy
petitions were filed on the first businesge day falling more than
90 days after the last of the significant collateral grants by
the Debtors, cstensibkbly, to avoid preference claims [Complaint
E4]. The Debtors' foreion subsidiaries, which actually issued
the guarantees and ccollateral pledges, have been kept out of the
bankruptey cases or any other kind of insolvency proceeding
[Complaint ¥ 54]. PFinally, the Complaint does allege that the
hanks uged their financial leverage to cause Lhe board of
directors of Exide to make certain key decisicns, such as causing
Exide to replace itg existing Chief Financial Cfficer with a
principal of J. Alix [Complaint ¥ 48].

Viewing the insgider allegations in a light mesil favorable to
the Plaintiffs, the Plaintiffa have alleged sufficiently both a
gource of power and instances in which the power was exercised by

the Lenders.

l. Count IT1:; Equitable Subordinaticon

Count. IIT of the Complaint alleges a claim for equitable

gubordination pursueant to § £10(¢}) and disgorgement of all
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congideration paid to the Pre-Petition Lenders and their agents
on account of the subordinated claims. The parties agree that to
gtate a claim for equitable subordination, a plaintiff must plead
three elements: {i} the defendant must have engaged in some type
of inequitable conduct; (ii) the misconduct must hawve resulted in
injury to the crediters or conferred an unfair advantage on the
defendant; and (iii) equitable gubordination must not be
incongistent with the provisions of the Bankrupteoy Code. Citcorp

Venture Capital, Ltd., w. Comm, 0f Creditors Holding Unsecured

Claims, 160 F.3d 982, %86-87 (3d Cir. 19%8}).°7
When the defendant is ar insider, the standard for finding
inegquitable conduct isg less exacting. See Fabricators, 926 F.2d

att 1465; See also In re Mid-American Waste Svatemsa, Inc., 284

E.R. 53, 0 (Bankr. D.Del. 2002). *“Courts have generally
recognized three categories of misconduct which way constitute
inequitable conduct for insidersg: (1) fraud, illegality, and
hreach of fiduciary duties; (2} undercapitalization; or (3)
[defendant] 's use of the debtor as a mere instrumsentality or

alter ego.” See Mid-American Waste, 284 B.R. at 70; Fabricators,

" The Defendants argue that when the defendant is not an
insider, the burden on the plaintiff is greater and the plaintiff
tMust prove grogSs Or egreglous conduct amounting te "“fraud,
overreaching or spoliation” [Support Memorandum at 23] . In re
Fabricators, Inc., %26 F.2d 1488, 1465 (5th Cir. 13%5%1). I have
already concluded that the Plaintiffz have pled sufficiently that
the Lenders are “insiders”, so I need not analyze the equitable
subordination count under thisg heightened standard.
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226 F.2d at 1467. “To qualify as inequitable conduct, the
ingider or fiduciary creditor must have actually used itz power
to control the debtor or its position of trust with the debtor to
ity own advantage or to the other creditors’ detriment.” See

Mid-American Waste, 284 B.R. at 70; Citicorp, 180 F.3d at 9537.

Viewed under the RFule 12 (b} (&) atandard, I conclude that the
equitable subordination count iz sufficiently piead.

As to the first and second elements of the standard for
equitable subordination, the Complaint avers:

84 . There are many typez of inequitable conduct thac
gatisfy the first prong of equitable subcrdinaticon
These include gross miscondunduct such as fraud and
overreaching to the detriment of sther creditors, —he
exertion of exceszsive control over a debtor to the
benefit of the wrongdosr or to ths detriment of other
creditor ... unfairness to cther creditors in terms of
bankruptcy results, breach of fiduciary duty and aiding
and abetting breach of fiduciary duty. 2As detaiied
below, C5FB'=, SSE's and the Pre-Petition Banks’
ineguitakle conduct fits within all of these defined
categories of inequitable conduct:

fa} C3FR, S55E and the Pre-Petition Banks induced Exide
Technologies to proceed with the GNE Dunlop acqguigition
in order to gain cverwhelming influence ard leverage
over Exide Technoleogies, which they later used teo firm
up their contrel of the Exide Group and obtain
additional collateral and guarantees (while providing
minimal if any consideration to the Debtors in
exchange) to the detriment of the Debtorz’ unsecured
creditors:

(b} In the fall of 2001, CSFB, S8R and the Pre-Petition
Banks engaged in inequitable conduct by using their
massive financial leverage and control over the Debtors
{and their non-Debitor Domestic and Foreign
Subzidiaries} to: (a) install a friendly party as Exide
Technolagies’ chief financial officer; (b) compel the
grant of substanzial additional liens and guarantees in
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the approximately 100 days prior to the Petition Date
fand in the case of certain non-Debtor For=eign
Subsidiaries, even following the Petition Date}; and
(¢} dictate the date when the Debtors’ petitions would
he filed and which of the Debtorsg’ subsidiaries and
affiliates wonld be place in bankruptcy proceedings so
as to prevent these lienz and guarantees from bheing
subiect to avoldance;

(o) CSFB, S8B and the Pre-Petition Banks aided and
abetted the Directors’ breach of their fiduciary duties
to the Debtora’ unsecured creditors for the reasons aet
forth in Tount II [of the Complaint]; and

{d) The actions described herein also constitute a
breach of CSFE’s and 85B's and the Pre-Petiticn Banks'
fiduciary duties owed to the Debtors and the Debtora’
oreditors.

g85. In addition, at the time of this inequitable
conduct, the Debtors were solvent and thus the
Directors as well as CBFB, S5B and the Pre-Petition
Banks [(as insiders of the Debtors) owed fiduciary
duties to the Debtors’ unsecured creditors

g7. In taking the aforementioned actiona, CSFE, 55B and
the Pre-Petition Banksa:

{a} had full access to the books and recards of the
bebtors;

(b] had full opportunity to determine the then existing
financial conditicn of the Debtors;

{c} had full opportunity to asses, with all relevant
information, what the finaneial condition of the
Debhtors would be after each decision (i) to provide
furding to Lthe Debtors; {ii} to cause the Debtors to
grant additional collateral, pledges and guarantees
without providing reascnably equivalent valiue 1in
return; (iii} to cause the Debtors to pay or reimburse
fees, including professicnal fees and expenses of the
Fre-Petition Banks; and {iv) to cause the Debtors to
not file timely petitions; and

(d) had full cpportunity to determine what tThe Debtors’

ability weuld be to pay their ckligations as they came
Aue in the ordinary course of business including
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obligations owed to general unsecured creditors

85, CEFE, S55E and the Pre-Petition Banks took unfair
advantage of the Debtors by virtue of their insider
pogitions and controel over the Debtora.

50. All of thisg inequitable conduct resu:ted in =2
transfer of subsatantial wvalue to the Pre-Petiticon EBanks
te the direct detriment of general unsecured creditors.
Moreover, the delays in filing the Debtors' petitions
caused by C5FB's, S55B's and the Pre-Petition Banks'’
thinly disguiged effort bto prevent the avcidance of
these liens and guarantees further injured unsecured
creditors as the estates became more and more
ingolvent .

#l1. By reasgscon cof the foregeing, the Debtors’ general
unsecured creditors were harmed as they could recover
on their claimg only after CSFB, 35B and the Pre-
Petiticn Banks were paid cut and the value of the Exide
Group was allowed to deteriocratse.

[Complaint 99 84-51F.

Thue, the Plaintiffs allege that conduct was inegquitable and

injury occurred as a result of:

(@) the promotion and handling of the ill-fated CGNE
acquisiticon, while receiving substantial transactional fees
for its work related to the acguisition;

(b} taking substantial c¢ollateral when the lenders knew that
Exide’'s pogition was deteriorating rapidly and a bankruptoy
appeared evident; and

(o) delaving the filirg of the bankruptoy petiticns (and
choesing which debtors would file) in order to protect its
liens and collateral from aveoidance attack.

The motion of the Lenders to dismiss Count III of the

Complaint will be denied.

2. Count IV: Insider Preference Claim
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Count IV of the Complaint seeks to avoid liens allegedly
given as preferential transfers to insiders pursuant to § 547,
Section 547 (b} {4) (B} allows avoidance of transfers that oocurred
“between 90 days and one year before the date of the filing of
the petiticn, if such creditor at the time of such transfer was
an insider ..." rather than the 90-day period for non-insiders.
The Lenders’ initial argument is that because the Lenders are not
insiders and the tranzfers occurred outside of the 90 day pericd,
there can be no liability uander § 547. I have already concluded
that the Plaintiffs hawve pled sufficiently the insider astatus of
the Lenders.

Count IV alleges that the Lenders are insiders and that the
collateral pledges were made within cone year prior to the
Petition Date [Complaint Y§ 92, 101]1; the pledges were on account
of antecedent debt; were pledged while the Debtors were
insclvent; enabkled the Lenders to receive more than they would
have received under a Chapter 7 ligquidation than if such
tranzsfers had not been mads; and were pledged either to or for
the benefit of insiders [Complaint § 101]. This is sufficient to
state a c¢laim for aveoidance under § 547,

The Lenders’ second argument attacks the “"trilateral
preference theory” alleged in the altermative in the Complaint.

The theory is as follows: the Plaintiffz allege that transfers by

25




the debtors to the Lenders on account of an antecedent debt
guaranteed by an insider may be avoided aa an insider preference,
aven though the Lenders may not themselves be insiders. The 1334
amendment of § 550, adding subsecticon (o), overruled Deprezioe,

Levit v. Ingersoll Rand Fin. Corp., 874 F.2d 118€ (7th Cir. 1585}

and the line of cases adopting its rationale. The legislative
history states *[z]his secticn overrules the Deprezao line of
cages and clarifies that nom-insider tranafsree should not be
subject to the preference provision of the Bankruptcy Code beyond
the 90-day statutory period.” H.E. Rep. No. 103-835, 103rd
Cong., 2d Segs. 19-20 {Oct. 4, 1%%4). Section 550(cy 1s
inapplicable, sgince it states that “the trustee may not recover
from a transferee that iz not an ingider.” The Plaint:iffs’
insider allegations having been adequately pled, the Lenders'

moticn to dismiss Count IV will bhe denied.

0. Counta V & VI: Bankruptcy Code Fraudulent Transfers

The Lenders assert that Count V and Count VI of the
Complaint, alleging aveidance of fraundulent transfers must be
diamissed. Count V alleges avoidance of collateral pledges and
guarantees as fraudulent transfers pursuant to §

548 (a) (1) [B) (constructive fraud) and Count VI challenges the same

transfers, but under § 548{a) {1} {A} (actual fraud).
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l. Comptructive Fraud

To state a ¢laim for relief under § S4&8(a) (1} (B), a
plaintiff must allege that (1) the alleged transfer waszs made or
incurred within one year before the date of the filing of the
petition, {2) the debtor did not receive reagzonably eguivalent
value for the property transferred, and {3} one of the following:
(2] the debtor was inselvent on the date such transfer was made
or such cbligation was incurred, or bhecame insclvent as a result
of such transfer or obligation; (b) the debtor was engaged in
business or transaction, o¥ wag about to engage in business or a
transaction, for which any property remaining with the debtor was
an unreasonable small capital; or {2} the debtor intended to
incur, or believed that the debtor would incur, debts that would
be beylond the debtors ability to pay as such debte matured. 11
U.8.C. § 548 (a) (1) {B) (i}-{1iidi).

The Complaint sets forth the following:

105. The guarantees and pledges granted by the Debtors
other than Exide Technologies were within one year of
the Petition date, (i) such transfers were made within
one year of the Debtors’ bankrupteoy filing; {i1i) the
tranaferors received less than equivalent walue in
exchange for their guarantees and pledges; and (iiZ)
the transferors clearly wers either insclvent at the
Lime the guarantees and pledges were made, or, at the
very least, were rendered insolvent as a result of the

above teats,

106. The Debtors other than Exide Technologies that
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issued gquarantees or pledges on or after April 16,
2001, did not receive reasomably squivalent wvalue or
fair conasideration in return therefor given that they
had no right to borrow under the Pre-Petition Credit
Facility [Complaint Y 106].

107. The Debtors other than Exide Technologies received
little, if any, other measurakle bhenefit therefrom.

198, In addition, Exide Technologies did not receive
reasonably eguivalent value or fair conaideration in
return Zor the security inkerests and pledges it
granted on or after April 16, 2002, to the Pre-Pestition
Banks in connection with the Pre-Petiticon Credit
Facility.

10%. At all times from and after March, 2000, the
Debtors were insolvent on a balance gheet tegt, were
engaged in businsss or a transaction or were about to
engage in business or a tranmaction for which any
property remalining with the Debtors was =n urreasonably
gmall capital and the Debtorsg intended to incur, or
bkeleived that they would incur, dsbts bevond the
Debtors’ ability to pay a8 such debts matured.
11¢. Accordingly =ach of the guarantees and asset
pledges made by sach of the Debtorvs (including Exide
Technolegies) ... should be avecided as fraudulent
conveyances ... [Complaint 9 105-110].

Tnus, the Complaint clearly sets forth a claim for avoidance of

fraudulent transfers.

I turn now to the Lenders' arguments for dismizgal. The
Lenders argument is threefsld: (1) as a wmatzer of law, any
transfer made to secure new or antecedent debt is a transfer for
reasonably equivalent value, and thus cannob ke a fraudulent
convevance; {2} the Lenders provided other wvaluable consideraticn

by agreeing to forbear from exercising remedies under the Pre-

Fetition CZredit Agreement; and (3) the collateral transfers by
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“he other Debtors [other than Exide Technologies) were subject to
a “savings clause” which limited liability of each guarantor
[Buppert Memorandum at 38-42].

First, the Lenders arque that because the collateral
tranafers were to secure a loan, it is reasonahly equivalent
value. Anand v. Nat'l Republic Bank of Chicago, 235 B.RE. 511,
517 (N.D. I11. 1%9%). The wvalue received by the debtor is its
accezss to the loan proceeds, and by granting collateral, it
sither gets access to new funds or retains acceas to previously
advanced funds. Id. at 518. Thuz, the Lenders argue, a debtar,
by definition receives value when it secures a debt. 11 TU.5.0. &
c48{d) (2% (A).¥ In essence, the Lendsrs argue that there is a per
a2 rule that transfers to secure a new or antecedent debt always
constitute reasonably equivalent walue. Anand, doesz not support
this propegition. In fact, the District Court in Anand viewed
itself as being unable to adopt a per se rule in light of Seventh
Circuit precedent. Anand, 23% B.R. at 517, citing Barber v.

Golden Seed Co., 12% F.3d 3282, 387 (7th Cir. 1997).

The Third Circuibt reguires that a court follow the “"totality

of circumstances” test in determining whether a transaction

! The definition contained in § =48{d) (2} (&) i3 unhelpful
for this inguiry since it merely defines wvalue, not reasconakly
equivalent value, which is a reguirement in determining a
fraudulent transfer. BFP v. Eegolution Trust Corp., 511 U.8.
531, 535 {1%%4) (stating that of the three critical terms
“reasonably equivalent value,” only the last [“wvalue”] i=s
defined) .
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“‘ponferred realizable commercial walue [that wag] reasonably
equivalent wvalue to the realizable commercial valus of the assets
transferred [here, the guarantees, pledges, and security

interestg] .'" See Peltz v. Hatten, 279 B.R. 710, 735 {(D. Del.

2002) guoting Mellon Bank, N.A. v. Officizl Committees of

Unsecured Creditors of E.M. L., ITnc., (In v R.M.E.,  Ino., 92 F.3d

129, 148-149 {3d Cir. 1996). Thus, market value is an important
compenent of the tegt. In addition, the tegt involves “a host of
other factors, including the good faith of the parties, the
difference betwesen the amount paid and the fair warket walue, and
whether the transaction was at arms length.” See Peltez, 275 B.R.

at 736-27 piting E.M.L., Inc., %2 F.3d at 148. The outcome of

this test often dependsz on the facts of each case., Peltsz, 279
BE.R. 738, This is the case here. The value of the cellateral
guarantees and pledges necessarily requirez an evidentiary record
from whiich a court may rule.

The Lenders’ geceond argument -- that forbearance constitutes
reazonably equivalent value -- requires an inguiry similar to
that reguired for the collateral transfers. The valus of the
fTorkbearance may constitute reasonably equivalent wvalue, but only
bazed on a ghowing of what the value of the forbearance was.
Therefore, a dismissal based on the asserted (or assumed) wvalue
of the Lenders’ forbearance is not appropriate.

Finally, the Lenders argue that, aa a matter of law, the
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Upatream guarantess given by the remaining debtors {not including
Exide Technoclogies), and the cellateral that secured those
guarantees, are not fraudvelent conveyances. Section 10.1(2} of
the Pre-Petition Credit Rareement expressly limits each guarantee
o that “maximum liability®” of each guarantor subsidiary “shall
in no event exceed the amount which can be guarantead by such
Sukaidiary Guaranter under applicabkle federal and state laws
relating to insolvency of the debtors” [Support Memorandum, Ex.
n). The Lenderz’ argus that § 10.1{c), a “savings clauge,”
destroys essential elements of a fraudulent transfer claim.

Firest, the savingzs clause, if ernforceable, merely saves a
portion of a tranasfer of collateral that mwight be aveoided in its
entirety if a Court deems the transfer to wviclate the fraudulent
transfer or conveyance laws. This is supported by the clause
itzelf, which statez that the guarantees themselves will be
limited to the extent that they would wviclate the insolvency laws
of fraudulent transfers. Thus, the clausge limite the fraudulent
transfer claim to the exact amount that would render the Deblors
insolvent, an amount not yet determined. The Lendersz fail to
cite any decision in support of the efficacy of the “=zavings
clauge.”

For the foregoing reasons, the Lenders’ motion to dismiss

Count V will be denied.
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2. Actual Fraud

Count VI of the Complaint seeks avoidance of collateral
rledges and guarantees as actual fravdulent transfers pursuant to
§ B48(a) (1) (&), To plead successfully avoidance under §

548 (a) (1) (A), a plaintiff must allege that such transfer was made
with actual intent to hinder, delay or defraud any entity to
which the debtor was or bhecame, on o afber the date that such
transfer was made or such cbhligation was incurred, indebted.
Similar to their arguments against the fraudulent transfer claim
under § S548({a) (1} (B), the Lenders argue that when reagsonably
squivalent wvalue exists, there cannct be an intent to hinder,
delay or defraud, hecause the exiatence c¢f such value means that
the debtor‘s estate is unimpaired for frandulent conveyance
purposes [Support Memorandum at 21].

To prove an lntent to hinder, delay or defraud creditors
under § EéBEaJEIJ{ﬁ},.courts do examine, inter alia, a lack of

reagonably equivalent wvalue rsceived by the debtor. Ses, 2.g9.,

In re Martin's Aquarium, Inc., 225 B.R. 8658, 875-78 [Bankr.

Z.2.Pa. 1998). I have already concluded that the Plaintiffs have
properly set forth a claim that reascnably eguivalent valus was
tacking. BAn analyszsis of wrongful intent iz a guestion of fact
for the court. The Lenders® motion will be denied as to Count

V.
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I, Counts VII, VITIT, IX, X & XT

Counts VII, VIII, IX, X and XI, seek avoidance of various
alleged fraudulent transfers/conveyances and preferential
transfers under applicable sectionsg of the Uniform Fraudulent
Transfer Act and the Uniform Fraudulent Conveyance Act. While
the UFCA and its successor, the UFTA, are sinilar, they are not
identical and vary from state to state. Moreover, the Plaintiffs
have failed to identify the statei{z} whose laws apply to these
claims. Therefore, I will grant the motion te dismiss as it
pertaing to Counts VII through XI, with leave to amend the

Complaint to rectify these deficiencies.

E, Count IT: Alding and abetting Ereach

Count II of the Complaint alleges that the Lenders aided and
abetted the Debtors’ breach of their fidugiary dutiea to the
Debtorz’ ungecured creditors. The parties agree, that to state a
claim for aiding and abetting breach of fiduciary duty, the
Plaintiffs must plead four elements: (i) the existence of a
fiduciary relaticnship, (ii) 2 breach of the fiduciary’s duty,
{iii} a knowing participaticon in the breach by a defendant whe is

act a2 fiduciary, and (iv) damages are proximately caused by the
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hreach. Malpiede v, Townson, 780 A.2d 1075, 1096 {(Del. 2001}).7

The Lenders argue that two of these elements are wmissing: {1}
knowing participation by the Lenders, and {2} the underlving
breach of fiduciary duty [Support Memorandum at 2%-31j.

First, the Complaint alleges that the Debtors’ directors
repeatedly breachad their fiduciary duties by favoring the kanks
to the detriment of the Debtors’ unsecured creditors. The
Complaint alleges that the Directorsa:

{1y approved the GNE Dunloo acquigition alt a btime when
the debtors were inasclvent, while market conditions
were continuing to decline and while the Dehbors were
facing future ecconomic uncertainties, thereby allowing
the Lenders Lo acquire overwhelming econimic leverage
resulting in de facte contrel over Exide;

{2) granted the Lenders additicnal collatceral pledges
and guarantess far in excess of the value of any new
credit provided;

(2) replaced the existing CFC with a principle of J.
Alix;

{4) authorized the payment or reimbursement To the
professionals of the Lenders for significant fees in
connection with the GN2 Dunlop acquizition and other
transactlons;

{5} failed to timely file insclwvency petitions;

(a) failed to file voluntary petiticns for non-Debtor
subgidiaries and foreion subsidiaries that granted
collateral pledges and guaranteess to the Banks; and

(7) failed to file bankruptey petitions at a time in
which the new ce¢llateral and guarantees could have bheen
avolded as statutory preferences within the 90 dav

* The briefs on both sidea rite to Delaware law, so for the
purpoge of this ruling, I will apply Delaware law.
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period [Complaint % 7&].
Second, the Complaint alleges that the Lenders knowingly

participated in these breaches by, among other things:

(1) inducing the GNB Dunlop transaction and providing
investment banking services and financing in connestion
therewith;

(2} using their financial leverage to cauze the Debtors
to replace their existing CFO with the principal of J.

Alix;

{3} dnsisting that the Debtors pay the Lenders’
prolessional fees;

{4} preventing the Debtors from timely £iling
ingclvency petitions;

{3) preventing the Dentors from filing insclvency

petitions for domestic and foreign subsidiaries which
granted collateral pledges and guarantees to the

Lenders; and

{8) preventing the Debtors from filing petitions in
which certain liene and guarantees could be avoided as
preferences withir the 90 day period [Complaint 9 771.
The Lenders arguse that the Plaintiffs admit a business
judgment justificaticon for the GNB Dunlcop transaction'® and
therefore the aiding and abetting breach claim faila. The claim

ia not based only on the GNE Dunlop transaction. 24g set forth

above, there are aumsrcus other instances and acts alleged which

*  The Complaint provides:
By acguiring a competitor, Exide Technologies believed
that the pressure on the Exide Group’s pricing would ke
relieved, administrative cogats could be consolidated
and its profitability and liquidity wculd be improved.
The Debtors may also have fellt that the GNE Dunleop
acquisition would help Exide Technologies solve the
tiquidity issues it was then facing [Complaint ¥ 33).
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support a claim for aiding and abetting the Directors’ breach of

fiduciary duty. Therefore, the Lenders' motion will he denied as

to Count II.

F. Count XJI: Deepening Insclvency

Count XIT alleges a c¢laim for deepening insolvency.!! The
Plaintiffs allege that the Lenders caused the Debtors to acquire
GNE Dunlep so that they could cbtain the control necessary to
force the Debtors fraudulently to continue its business for
nearly two years at ever-increasing levels of insolvency
[Complaint 160-167]. The conduct by the Lenders caused the
Debtora to suffer massive iosges and become more deeply
inacolwvent, coating creditcrs aubstantial wvalue,

The Lenders have put forth six argunents in suppocrt of
dismissing the deepening insolvency <laim. They are: (1} a
deepening insclvency actlon iz not recognized under Delaware law;
{2} the Plaintiffs have not alleged that the lLenders committed an
actionable tort; (3) there are no allegations that the Lenderxs
had a duty to Exide or Exide’s creditors; (4} allegations of

fraud are not plead in detail and do not comply with Fed. R. Ciwv.

' The Court of Appeals for the Third Circuit has described
this tort as “an injury to the Debtors' corporate property from
the fraudulent expansicn of corporate debt and prolongation of
corporate life.” See COfficial Comm, of Ungecured Creditors v,
E.F. Tafferty & Co., Inc., 267 FP.3d 340, 347 (3d Cir. 2001).
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P. %{b}; and {5) the claim is defeated by the in pari delicto
doctrine [Support Memorandum at 32-37].

I mugt first determine whether a deepening insolvency claim
ig cognizable under Delaware law. The Supreme Court of Delaware
has not spoken con the tart of deepening insolvency.!® For thkisg
reason, 1 must predict how the Delaware Suprems Court would rule

on the claim if such claim was presented to it, See Wiley w.

State Farm Fire & Casualty Cc., 995 F.2d 457, 459 (3d Cir. 199%3).

To do this, the Court must examine:

(1) what the Delaware Supreme Court has said in related
areaz;

i2) the *decisicral law” of the Delaware intermediate
CoUrts;

{3) federal appeals and district court casgses
interpreting the state law;

{4) decigicns from other jurisdicticons that hawve
digcussed the i1ssue we faoce here.

See Wiley, 935 F.Z2d at 45%-60 guoting Sruber v, Owens-I1linois,

Ine., BS99 F.2d 1366, 1362-70 (3d Cir. 19%0). The first two
ingquiriegs do net yield authority that is helpful, so I must loock
to federal cases that have interpreted deepening insclvency
claimsa.

The Third Circuit hasg recently analveed a deepening

insoclvency claim. ©Qfficial Comm. of Unsecured Creditors v, E.F.

Lafferty & Co., Inc., 267 F.3d 340 (34 Cir. 2001). Laffertw

2 The briefs on both sides cite to Belaware law, so for the
purpose of ruling on Count XII, I will apply Delawars law.
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involved the bankruptcy of two lease financing corporations which

allegedly operated az a Ponzl schems. To operate the acheme, an
individual, aided by othera, allegedly caused the corporaticns to
isgue fraudulent debt certificates, which were then scld to
indiwvidual investors. The corporation was unable to pay
inveators and filed for bankruptcy. The Committee, on behalf of
the estate, brought two claims in District Court alleging that
third parties had fraudulencly induced the corporations to issue
the debt securitiea, thereby deepening their ingclvency and
forcing them into bankruptey. The Digtrict Court held that it
could net rule out the pessibilivy of a cognizakle injury. On
appeal, the Court of Appeals had to determine whether deepening
ingeolvency was cognizable under Pennsylvania law.

The Court of Appeals held that three factors "would persuade
the Pennsylvania Supreme Court Lo recognize ‘deepening
insalvency'* as giving rize to a cognizakle injury in the proper
circumstances. Lafferty, 247 F.2d at 3582. These factors were
the: (1) soundness of the theory; (2) growing acceptance of the
Cheory among courts; and (3) remedial theme in Pennaylwvania law
(when there ig an injury). Id. The Court found that the theory
of deepening insclwvency, particularly in the bankruptcy context,
was a sound one. Id. at 34%-50. Furthermore, the Court found
that the “[glrowing acceptance of the deepening insclvency theory

confirms its soundness. Id. at 350, The Court then oited
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numerous cases in which deepening insclvency was found to give

rise to a cognizable injury. Lafferty, 267 F.3d at 3%0-51.
Finally, the Court determined that "one of the most vensrable
principles in Pennsvlvania jurisprudence, and in moest common law
jurisdictions for that matter iz that, where there is an injury,

the law providez a remedy. Id. at 351, giting 37 Pennsylwvania

Law Encyclopedia, Torts § 4, at 120 {1381).

Lafferty instructs that the first twe factors are met. For
the third factor, the Delaware Supreme (Court has stated that the
“function of a damage award in a civil litigation is to provide
just and full compensation to a plaintiff who suffers injury or
losse by reazon of the conduct of the tortfeasor.” Maler v,

Sanbtucci, 697 A.24d 747, 745 {Del.Supr. 1%%7), citing Jardel Co.

Inc. wv. Hugheg, 523 A.2d 518, 528 (Del.Supr. 1%87). Thus,

Delaware adheres To the same principle ag Pennsyvlvania referred
to in Lafferty.

Therefore, kbased on the Third Circuit’s decisicn in Lafferty
and the Delaware courts’ policy of providing a remedy for an
injury, I conclude that Delaware Supreme Ccurt would recognize a
¢laim for deepening insclvency when thers has besn damage to
corporate property.,

The tork of despening insclvency has been pled sufficiently
by the Plaintiffa. In pari delicto is an affirmative defense.

Lafferty, 267 F.3d at 355. A plaintiff is not reguired to plead
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in the complaint all requirements for a claim as well as

contemplate and plead in anticipation of all affirmative defenses
Chat may lie against such claim. The Lenders may raizse the
doctrine in their answer to the Complaint. The Lenders’ motion

Eo diemiss Count XII will be denied.

G. Count XTTT

Count XIII seeksz a declaratory judgment regarding the eguity
in repurchased receivables of the Debtors. It is alleged that
pre-petiticn, the Debtors securitized its aceounts receivable
through = Special Purpose Entity {"SPE*) subsidiary [Complaint ¥
16%] . The receivables were expressiy exempted from the general
grants of ccllateral made in faver of the Lenders [Complaint ¥
170]. After the Debtoreg filed the bankrupbtoy cases, and upon
approval of its debtor-in-pogsession financing [("DIE*) the
Debtorsg unwound the securitization by repurchasing the
receivables which were, in turn, pledged as cellateral for the
DIP Facility [Complaint 4 171). The Debtors allege that under §

35247 the Lenders cannct improve their collateral positions by

¥ Section 552 {a} provides:
Except az provided in subsection (b} of this section,
property acguired by the estate or by the debtor after
the commencement of the case i3 not subject to any lien
resulting from any security agreement entesred into by
the debtor before commencement of the case.
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naving their pre-petition lienz extend to these receivables or

the actual cash wvalue of guch [Complaint ¥ 172]. The Lenders
nave offered no argument in favor of digmisging Count XITI.

Wher viewed in light of the 12{b) {&) standard, Count XIII is
sufficiently plead. Section 5%2 is clear that, with certain
excepticons that are inapplicabkle to these alleged facts, pre-
petition lieng cannct attach to property acguired post-petiticon.

Therefore, the motion to dismizs i3 denied as to Jount XITIT.

H. Counta XTIV, XV, ¥VI, XVIT & XVITIT

Counts XIV through XVII seek relief related in the form of
disgorgement of fees, expenses, adegquate protection payments and
the bturnover of proparty. These claims relate to and are
predicated on the sucoess of the Plaintiffs’ other claims,
already discussed. The motion to diswissz, as it pertains te the
aother claimz, haz been denied. Thus, the motion to dismigs
Counts XIV, XV, XVI, XVII i3 alsc denied.

Count XVWIII is an objection to the ¢laims of the Lendera
pursuant te § 502, The Complaint states that "[t]o the best of
the Committees’ knowledge and information, no such proof of claim
has yet keen filed by CSFE or 55B, nor has any other of the Pre-
Petiticon Banks filed a proosf of ¢laim against the Debtors?

[Complaint § 196]1. The Complaint futher states that the
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Flaintiffs expect that "C3FB, S5SB and/or other members of the

Pre-Petition Banks will file one or more proofs of claim against
the Debtors” [Complaint 4 196]. Therefore, the Plaintiffs have
chjected to claims that deo not yvet exist and for which no relief
can be granted. For these reasons, the Lenders motion to dismiss
ia granted and Count XVIII is dismissed, without prejudice, for
failure to state a claim upon which relief may be granted.

Finally, the Lenderg argue that a defendant class cannot be
certified. The clagsg igsue is best handled through the class
certification process as provided by the Federal Rules.
Therefore, I do nob consider here any issuesa related to clasa
cvertification.

A appropriate Order follows,

i
Unilted Sta E% Ban¥ruptocy Judge

Dated: August 21, 2003
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